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Introduction

The proliferation of international organizations (hereinafter: IOs) and the breadth and
importance of their activities pose increasingly complex challenges; some organizations
operate in delicate contexts, directly impacting security, democracy and human rights.
Therefore, it cannot suffice to rely on the presumption that IOs are generally and inherently
“good” 1 . On the contrary, it is fundamental to ensure that States, being subject to
international law and human rights law on their own, ensure the same respect for
international law and human rights within the IOs that they set up. As obvious as it may
seem, since IOs are a ‘product’ of international law, this is not to be taken for granted, but to
be carefully assessed in each case.
In light of this, the aim of this thesis is to provide an analysis and assessment of the activities
of Frontex, the European Agency for the management of the external borders of the EU,
from the perspective of international law. In particular, a theoretical application of the rules
on responsibility of IOs to the activities of Frontex will be carried out; the purpose of this
operation is to ascertain whether and on which basis the EU could bear itself responsibility
for human rights violations committed during Frontex-coordinated border control
operations.
In order to reach this purpose, the thesis will proceed in the way that will be now described.
The first Chapter of the thesis will outline the basis on which IOs can be held responsible
under international law for their wrongful conduct, by outlining the main rules governing the
regime of responsibility of IOs. Accordingly, it will start by presenting and defining IOs;
then, the concept of accountability will be briefly addressed, focusing in particular on its legal
aspect, that of responsibility. In this context, the concept of international legal personality
(ILP) of IOs will be presented, being a preliminary condition to hold an IO responsible on
the international plane. Subsequently, the fundamental components of responsibility of IOs
will be introduced and briefly presented; in this regard, the work of the International Law
Commission in drafting the Articles on Responsibility of International Organizations will be
duly taken into account, representing an authoritative guidance as to the relevant law and its
development, to say the least2. In the subsequent chapters, the focus will be moved towards a
specific case that will illustrate how both crucial and difficult is to reconcile theory and
practice. For this purpose, the specific and peculiar example of European Agency for the
Management of Operational Cooperation at the External Borders (Frontex) will be analysed.
The case of Frontex can indeed give a clear example of how even a highly developed,
integrated and human rights-oriented organization such as the European Union can reveal to
be in fact not impeachable. From another point of view, the example will be useful to grasp
1

J. Klabbers, Unity, Diversity, Accountability: The Ambivalent Concept Of International Organisation, 14
MJIL 149 at 153 (2013); M. Parish, An essay on the accountability of international organizations, 7 IOLR 277
(2010).
2
C. Ryngaert, The European Court of Human Rights’ approach to the Responsibility of Member States in
Connection with Acts of International Organizations, 60 ICLQ 997 at 999 (2011).
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the difficulty and, at the same time, the importance of identifying the boundaries of
responsibility between the organization and its member states. The second chapter will thus
focus on Frontex, in order to understand its nature and role; this is indeed necessary in order
to address the issue of the division of responsibility for human rights violations between
Frontex and the member states participating in its operations. For this purpose, an overview
of the legal basis and mandate of the Agency will be offered; its main tasks will be described,
with particular reference to the coordination of joint operations (JO). This overview will
permit to grasp the main issue at stake, which also constitutes the wrongful conduct in
relation to which responsibility is discussed: the human rights violations that regularly occur
during Frontex-coordinated operations. Once identified the problem, the legal framework
governing Frontex’ activities will be outlined.
Subsequently, in the third chapter, a synthesis of the elements presented in the first two
chapters will be carried out. In particular, the rules on responsibility of IOs will be applied, in
a theoretical way, to Frontex’ activities, with the purpose of assessing specifically whether
Frontex -or the EU- could bear responsibility for violations occurred during Frontex-led
operations.
For this purpose, it will be first identified which entity, between Frontex and the EU, would
hypothetically bear responsibility for such violations; subsequently, some hypothetical
conclusion in terms of responsibility will be proposed. In this process, extensive reference will
be made to the ARIO rules that appear more suitable to the case. Moreover, a brief overview
will be given of possible remedies available to individuals who suffer human rights violations
against the EU, in the event that these are attributable to the organization. The thesis will be
then concluded with a concise reflection on the possible value of the analysis carried out.
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CHAPTER 1
RESPONSIBILITY OF INTERNATIONAL
ORGANIZATIONS

Introduction

This first chapter will address the question whether, and on which basis, IOs can be held
responsible for their wrongful acts under international law. Therefore, the essential features of
the regime of responsibility of IOs will be outlined. Firstly, the definition of IO will be
presented, as well as the concept of their accountability, with particular focus on its legal
aspect - responsibility. In this perspective, the concept of ILP, a precondition to hold an
organization responsible under international law, will also be addressed. Then, the essential
components of international responsibility of IOs will be introduced. The rules drafted by the
ILC in the ARIO will be taken as a reference in outlining these components, namely
attribution of a certain conduct and breach of an international obligation. In relation to this
second aspect, the crucial element to assess is on which basis IOs bear obligations under
international law. In light of the specific focus of this thesis, particular attention will be
devoted to the protection of fundamental rights within the European Union.

1. International Organizations: definition and role
Although IOs represent today “the most conspicuous non-state actors in international law”,3
it is only within the last decades that they have been recognized as subjects of international
law.4 Since the end of WW2, IOs have become major players in international law.5 IOs can
be defined as entities composed mainly or exclusively by States, and established under
international law.6 As to the way in which they are set up, most common is the conclusion of
an international treaty; however, the agreement to establish an organization can be expressed
in other forms.7 As a result, it cannot be excluded that an entity, even an organ of an existent
organization, be an autonomous organization, only for the reason that it was not established
through an international treaty. On the other hand, when an organization is established by
3

C. Brölmann, The Institutional Veil in Public International Law: International Organisations and the Law of
Treaties 1 (2007).
4
H.G. Schermers, Liability of international organizations, 1 LJIL 3 at 7 (1988).
5
M. Hartwig, International Organizations or Institutions, Responsibility and Liability, in R. Wolfrum (Ed.),
Max Planck Encyclopedia of Public International Law (online ed.).
6
D. Akande, International organizations, in M. Evans (Ed.), International Law, 248 at 249 (2014).
7
H.G. Schermers, N.M. Blokker, International Institutional Law 37 (2011).
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treaty, its separate legal identity will be more easily recognized.8 A key element of any IO is its
autonomy, element that can be differently described. For instance, the definition adopted by
the ILC for the purposes of the ARIO expressly includes the element of ILP;9 some authors
instead ‘replace’ this element with the existence of at least one organ with a will of its own.10
IOs are employed in many areas and in charge of important functions. Moreover, the powers
they exercise in practice go often beyond the terms of their original mandate.11 Therefore, it is
reasonable to call for greater accountability of IOs, which possibly represents, with vigilance
and transparency, the only valid solution to constrain the risks of misconduct, inherent in any
IOs.12

2. Accountability and responsibility of IOs
Accountability can be defined essentially as “the process of being called to account to some
authority for one’s actions”.13 The concept can easily be applied to the activity of IOs when
the focus is moved to the exercise of public powers in international law;14 indeed, “power
entails accountability, that is the duty to account for its exercise”.15 Therefore, the importance
of establishing accountability mechanisms arises from the circumstance that IOs exercise
important aspects of public authority;16 in this light, this is even more important where IOs
are engaged in activities with direct impact on human rights of individuals.
Responsibility is one form of accountability; it concerns its legal dimension, being specifically
linked with the violation of an international legal obligation.17 In the context of IOs, the
mechanisms of political accountability existing for public authorities at the domestic level are
generally absent or significantly weakened.18 In this light, legal accountability acquires crucial
importance. Of course, it cannot be ignored that such accountability is in practice hurdled by
at least two unavoidable factors which make IOs in practice exempt from any judicial review:
the absence of an international court with jurisdiction over most IOs19 and their immunity
from domestic jurisdictions. This situation leaves in practice accountability dependent on

8

Id. at 40-41.
ILC Draft articles on the responsibility of international organizations, with commentaries, 2011 YILC, Vol. II
(Part Two), Art. 2.
10
See Schermers & Blokker, supra note 7.
11
G. Verdirame, The UN and Human Rights: Who Guards the Guardians?, at 13 (2011).
12
See Parish, supra note 1 at 293, 297.
13
R. Mulgan, ‘Accountability’: An Ever-Expanding Concept? (2002), cited in N. White, The Law of
International Organizations 189 (2005).
14
See White, supra note 13.
15
ILA, Final Conference Report, Berlin 2004, at 5.
16
J. Wouters, E. Brems, S. Smis, P. Schmitt (Eds.), Accountability for Human Rights Violations by
International Organisations, at 3 (2010).
17
See White, supra note 13, at 190; ILA Report, supra note 15, at 5.
18
See Parish, supra note 1 at 341.
19
The European Union, being endowed with its judicial organ (the CJEU), represents the main exception.
9
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IOs’ goodwill.20 Awareness of this problem does not detract from the fact that IOs should in
principle be subject to some form of judicial scrutiny.21
In order to properly address the issue of responsibility of IOs, the concept of their ILP must
be preliminarily understood.

3. International legal personality (ILP)
In order to hold an entity responsible under international law, the entity must be able to bear
rights and obligations under international law. This legal status is summarized in the notion
of ILP. Although there might exist organizations whose ILP is not recognized but nevertheless
can be qualified as IOs,22 only IOs that are international legal persons can be hold responsible
for their wrongdoings under international law. Indeed, international responsibility is a
“question inseparable from that of legal personality in all its forms”.23 The recognition of this
status is fundamental: if an organization has no legal personality, its actions cannot be
attributed to it but are to be regarded as actions of its member states;24 in such a situation, the
organization merely represents an agent through which its MS acts. Without the capacity to
bear rights and responsibilities, IOs would not be able to participate effectively in
international legal life, thus they would eventually become meaningless. 25 As mentioned
before, it is only in the last decades that IOs have been accepted into the realm of subjects of
international law, due to the traditional prominence of State sovereignty. The ICJ Reparation
for injuries Advisory Opinion represented an important step in this direction. 26 In this
landmark case, the Court, assessing the question whether the UN had the capacity to bring a
claim against a State, found that it had such capacity, as an inherent consequence of an
organization possessing ILP.27 In any case, to say that an IO has ILP only means that it is
capable of possessing international rights and duties, but it does not say anything about the
sources or the content of these rights and obligations. 28 This last element is nevertheless
crucial in order to correctly address any issue of responsibility, which is in turn necessarily
linked to the breach of an obligation, as the law of international responsibility dictates.
20

See Wouters et al, supra note 16 at 11 and Parish, supra note 1 at 340.
See Parish, supra note 1 at 341. However on the specific issue of the appropriateness of judicial review of
decisions of UN Security Council the opinions are more mixed; the reason is essentially that the function of
maintenance of peace and security might be in this way significantly weakened or compromised; see for
instance K. Roberts, Second-Guessing the Security Council: The International Court of Justice and Its Powers
of Judicial Review, 7 Pace ILR (1995).
22
The main example is represented by the OSCE; see Schermers and Blokker, supra note 7 at 991.
23
I. Brownlie, Principles of public international law 433 (2008).
24
C.F. Amerasinghe, Principles of the Institutional Law of International Organizations 412 (2005).
25
See Schermers and Blokker, supra note 7 at 985.
26
Reparation for Injuries Suffered in The Service of the United Nations, Advisory Opinion, April 11th 1949,
1949 ICJ Rep. 174.
27
J. Klabbers, An Introduction to International Institutional Law 43 (2009).
28
See Akande, supra note 6 at 252 and Schermers & Blokker, supra note 7 at 993.
21
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4. Elements of responsibility of international organizations
It is a settled principle of international law that every wrongful act entails responsibility and
the obligation to make reparation.29 This principle is the cornerstone of state responsibility;
its extension to the regime of IOs is however now widely accepted. Accordingly, the ILC
inserted this important principle of international law in article 3,30 following the structure of
the analogous provision in the Articles on state responsibility (hereinafter: ARSIWA).31 This
way, it extended its application to IOs, reasoning that the principle in question “applies to
whichever entity commits an internationally wrongful act”(IWA).32 Following the same logic,
the ARIO continue by enunciating the elements of responsibility of IOs. These are contained
in Article 4 ARIO, which duly follows the structure of the corresponding provision in the
ARSIWA (article 2), and provides that the two indispensable elements of international
responsibility of IOs are (1) the attribution of conduct to the organization and (2) that the
conduct constitutes a breach of an international obligation of the organization.33

4.1 Attribution of conduct to the organization

In light of the same nature of IOs, attributing a given conduct to an organization can be a
complex issue: when persons effectively operating are under control of more than one
international person it is often necessary to identify who is responsible for a certain unlawful
act that has been committed.34 Indeed, to assign responsibility, a necessary preliminary step is
to identify that certain ‘agents’ actually took part in a certain conduct. As a general rule, IOs
themselves, and not states, are responsible for the IWA committed by the former.35 However,
this might constitute a problem with IOs: because of the interplay of their autonomy on one
hand, and the important role of member states on the other, “it is not always clear where the

29

Factory at Chorzow (Germany v. Poland), 1927 P.C.I.J. (ser. A), No. 9, Jurisdiction, Judgement of July 26
at 21.
30
ILC ARIO, supra note 9, Art. 3: “Every internationally wrongful act of an international organization entails
the international responsibility of that organization”.
31
ILC Articles on responsibility of states for internationally wrongful acts, 2001 YILC, Vol. II (Part Two), Art.
1.
32
ILC ARIO, Commentary on Art. 3, at 13.
33
ILC ARIO, Art. 4.
34
C.F. Amerasinghe, An Assessment of the ILC’s Articles on the Responsibility of International Organizations
in M. Ragazzi (Ed.), Responsibility of International Organizations. Essays in Memory of Sir Ian Brownlie, at
72-73 (2011).
35
Institut de Droit International, Resolution II, The Legal Consequences For Member States Of The NonFulfilment By International Organizations Of Their Obligations Toward Third Parties, 66 Annuaire de
l’Institut de Droit International 444-453 (1996); UN Doc. A/CN.4/597, Sixth report on responsibility of
international organizations by Giorgio Gaja, Special Rapporteur (2008); R. Wilde, Enhancing Accountability
at the International Level: the Tension Between International Organization and Member State Responsibility
and the Underlying Issues at Stake, 12 ILSA JICL 395 at 404 (2006).
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organization begins and its member states end”.36 Indeed, unclear situations may arise in a
number of occasions. The first example that comes into mind is that of the responsibility for
violations committed in the framework of UN peacekeeping missions; another is the one that
will represent the focus of this thesis, namely that of the responsibility arising from JO
conducted under the aegis of Frontex.37
A series of provisions is dedicated in the ARIO to attribution of conduct.38 Firstly, Article 6
states the principle of attribution to the IO of the conduct held by its organs or agents in
performance of their functions: the principle has been defined as a “customary secondary
norm” and is supported by long-standing practice.39 Furthermore, particular importance is
vested in the provision contained in article 7, dealing with attribution to an IO of conduct
held by “an organ of a State or an organ or agent of an IO that is placed at the disposal of
another IO”.40
Another set of Articles in the ILC Draft deals with the responsibility of an IO “in connection
with the act of a State or another international organization”. It includes cases of aid or
assistance (article 14), direction and control (article 15), coercion (article 16) by the IO in the
commission of an IWA by a State -or another IO. In all these cases, the IO will incur
responsibility. Responsibility of the IO is also foreseen by article 17, dealing with the event in
which an organization adopts a decision binding its MS or another IO to commit an IWA or
authorizes them to the same effect.

4.2 Breach of an international obligation

As to the second element of responsibility, the fundamental issue is to identify which law is
applicable to the organization. In this regard, it is important to recall that the ICJ has
affirmed, in the WHO and Egypt AO, that IOs, being subjects of international law, are
bound by any obligations incumbent upon them under general rules of international law.41
Indeed, many are the sources of obligations for IOs, also depending on the applicable legal

36

See Klabbers, supra note 27, at 274; A.S. Barros, C. Ryngaert, The Position of Member States in
(Autonomous) Institutional Decision-Making - Implications for the Establishment of Responsibility, 11 IOLR
53 at 54 (2014).
37
D. Jacobs, A. Nollkaemper, Shared Responsibility in International Law: a Conceptual Framework, 34 MJIL
359 at 362 (2013).
38
Unsurprisingly, the ARIO follow the same structure as the ARSIWA, and the similarities between the two are
manifest as well as logic. The ILC’s work has been widely criticized for this and other reasons: see N.M.
Blokker, R.A. Wessel, Introduction: First Views at the Articles on The Responsibility of International
Organizations, 9 IOLR 1 (2012).
39
D. Shraga, ILC Articles on Responsibility of International Organizations: the Interplay between the Practice
and the Rule (A View from the United Nations), in M. Ragazzi (Ed.) supra note 34 at 202.
40
ILC ARIO, Art. 7.
41
Interpretation of the Agreement of 25 March 1951 Between the Who and Egypt, Advisory Opinion of 20
December 1980, 1980 ICJ Rep. 73.
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framework in which the IO operates and on which activities the IO is called to undertake.42
For instance, the EU has a complex structure relative to the protection of human rights.
Respect and protection of human rights is presented as a core value of the Union.43 The EU
has also, since its adoption in 2000, its Charter of Fundamental Rights,44 now legally binding
and enjoying “the same legal value as the Treaties”.45 However, the Union is not (yet) a party
to the European Convention on Human Rights (ECHR); the accession is provided by article
6(2) TEU, introduced by the Lisbon Treaty; the procedure has however already proved
lengthy and cumbersome, as showed by the strong rejection by the ECJ of the Commission’s
draft agreement. 46 In the meantime, article 6(3) realized a sort of incorporation of the
Convention into EU law 47 by providing that the fundamental rights guaranteed by the
ECHR constitute general principles of law of the EU. This is indeed consonant with the
approach of the CJEU,48 which has in its case law in fact incorporated the ECHR in the EU
legal system by way of general principles of law.49
The issue can also be addressed from the perspective of the states as members of the
organization; where there is an international obligation for states not only to respect but also
to “ensure” or “secure” respect for human rights, this entails a conventional legal obligation
for them to ensure, through adequate supervision, that IOs do no act in breach of these
rights.50 More specifically, members of IOs are under an obligation of due diligence which
compels them to make sure that the functions they transfer to the organization are exercised
in conformity with their international obligations. 51 This has been confirmed by the
European Court of Human Rights (ECtHR) in relation with obligations of MS under the
ECHR; dealing in Matthews52 with the issue of transfer of competences from member states bound by the ECHR- to the EU, the Court found that the Convention “does not exclude the
transfer of competences to international organizations provided that Convention rights
continue to be ‘secured’. Member States’ responsibility therefore continues even after such a
transfer”. 53 A few years later, in Bosphorus, the Court reiterated that such transfer is
permitted by the Convention, insofar as fundamental rights receive an “equivalent level of
protection” within the organization; there is thus a presumption of equivalent protection, but
42

See White, supra note 13 at 40.
See in particular Arts. 2 and 3(5) of the Consolidated version of the Treaty on the European Union (TEU),
OJ C 83/13, 30 March 2010.
44
Charter of Fundamental Rights of the EU, OJ C 83/389, 30 March 2010.
45
TEU, art. 6(1).
46
See http://ukhumanrightsblog.com/2014/12/22/eu-judges-oppose-accession-of-eu-to-echr/#more-25017,
http://www.verfassungsblog.de/en/oops-das-gutachten-des-eugh-zum-emrk-beitritt-der-eu/#.VJU4fcACA .
47
D. Harris, M. O’ Boyle at al, Law of the European Convention on Human Rights 32 (2014).
48
The CJEU has inter alia the competence to check whether the actions of EU institutions and governments
are compatible with the Treaties.
49
F. Naert, Binding International Organisations to Member State Treaties or Responsibility of Member States
for Their Own Actions in the Framework of International Organisations, in Wouters et al, supra note 16 at
138.
50
See ILA Report, supra note 15 at 18-19.
51
P. Sands, P. Klein, Bowett's law of international institutions 530 (2009).
52
Matthews v. The United Kingdom, Judgment of 18 February 1999, 1999 ECHR-I.
53
Id., para. 32.
43
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a rebuttable one.54 The rule according to which states are not permitted to circumvent their
obligations by transferring certain powers to an IO is reflected in article 61 ARIO, which to a
certain extent could be seen as incorporating the abovementioned principles developed by the
ECHR. 55 These arguments, although not entailing that IOs are directly bound by or
somehow ‘succeed’ to their MS’ human rights obligations, allow reaching a similar result:
preventing IOs to act in breach of such obligations.

Conclusion
This chapter has presented IOs as subjects of international law; in particular, it offered a
definition of IOs and briefly addressed the reasons why it is desirable that IOs be held
accountable for their exercise of public powers. In this context, the concept of their
responsibility has been introduced, as well as that of the ILP of IOs, a condition necessary for
them to bear responsibility under international law. Subsequently, the main features of the
regime of responsibility of IOs have been outlined, through reference to the ILC ARIO. The
Articles represent indeed an important tool in dealing with matters of responsibility of IOs,
despite the criticism directed to the result of the efforts of the ILC; their increasing use by
practitioners and judges confirm this position. This outline has showed on which basis IOs
can bear obligations under international law. Particular attention has been devoted to the
human rights obligations of the European Union: this element is indeed crucial for the
purpose of this thesis, which is to provide an assessment of Frontex’ activities under
international law in perspective of the responsibility of the EU.

54

Bosphorus Hava Yollari Turizm v. Ticaret Anonim Şirketi v. Ireland, Judgment of 30 June 2005, 2005-VI
ECHR, para. 156.
55
A. von Bogdandy, M. Steinbrück Platise, ARIO and Human Rights Protection: Leaving the Individual in the
Cold, 9 IOLR 67 at 72 (2012). The Commentary on art. 61 also cites Bosphorus. It is however not clear to
what extent this provision reflects the current lex lata: see A. Gattini, Breach of International Obligations, in A.
Nollkaemper, I. Plakokefalos (Eds.), Principles of Shared Responsibility in International Law An Appraisal of
the State of the Art, at 54 (2014).
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CHAPTER 2
INTRODUCING FRONTEX: ROLE, MANDATE AND
LEGAL CONSTRAINTS

Introduction
In the first chapter some general and fundamental concepts related to IOs have been
outlined; the focus will be now moved towards the specific situation of the EU, or more
precisely Frontex, one of its agencies. In particular, the Agency will be analysed in its legal
basis and mandate, linked with the EU competence in the field of border control. The tasks
of the Agency will be described, with particular attention to the carrying out of JO, the most
important of Frontex’ activities. This background is indeed necessary to assess and weight the
role of the Agency in the context of the border control operations it coordinates. Moreover,
the wrongful conduct for which responsibility is discussed will be described: the violations of
human rights (in particular: the principle of non-refoulement) that regularly occur in the
context of Frontex-coordinated operations. Lastly, the legal framework governing Frontex’
activities will be exposed, from both the perspective of Frontex and the EU MS. In particular,
an overview of the rules that Frontex is bound to respect by virtue of its founding Regulation
and EU law will be offered; in addition, an overview of the main other rules of international
law that come into relevance for -or in collision with- Frontex’ activities.

1. Frontex: legal basis
Frontex, one of the many agencies created within the EU in the last decades, was established
by Regulation 2007/2004 of 26 October 2004 (hereinafter: “Regulation”).56
Frontex’ activity must be put in the context of the EU competence in the field of
immigration and asylum, gradually developed alongside the evolution and expansion of the
EU itself. In particular, with the Treaty of Amsterdam the EU has acquired competence also
in the field of control of external borders; such competence has been exercised with the
adoption of Council Regulation 539/2001 and the Schengen Borders Code (SBC). 57
56

Council Regulation (EC) 2007/2004 of 26 October 2004, later amended by Regulation No. 863/2007 of
the European Parliament and the Council of 11 July 2007 and Reg. No. 1168/2011 of the European
Parliament and the Council.
57
Regulation (EC) No 562/2006 of the European Parliament and of the Council of 15 March 2006
establishing a Community Code on the rules governing the movement of persons across borders, later amended
by Regulation (EU) No 1051/2013 of the European Parliament and of the Council of 22 October 2013 and
Regulation (EU) No 610/2013 of the European Parliament and of the Council of 26 June 2013.
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Precisely, the legal basis for the establishment of Frontex must be found in article 77 TFEU,58
which provides for the adoption of common rules and procedures for the control of external
borders, as well as for “any measure necessary for the gradual establishment of an integrated
management system for external borders”.59

2. The role of Frontex
2.1 Mandate and tasks

The stated aim of the Union in the management of its external borders is to ensure a uniform
level of control and surveillance: this is considered a necessary corollary to the free movement
of persons within the EU itself. Leaving aside considerations relative to the so-called
“securitization” of migration and asylum in the EU,60 the establishment of Frontex is rooted
in the willingness of the EU Commission to develop a common approach to border control,
through the establishment of an integrated system of border management (IBM). 61 The
concept of IBM consists of several dimensions, including but not limited to border checks
and surveillance.62 According to Frontex’ Regulation, the main purpose of the Agency is the
improvement of the integrated management of the external borders of the MS of the EU,
although the same provision states that “the responsibility for the control and surveillance of
external borders lies with Member States”.63 In order to achieve its mandate, the Agency has
been entrusted with a series of tasks, set forth in Article 2 of Frontex Regulation; first of all,
the coordination of operational cooperation between MS in the field of management of
external borders comes into relevance. Frontex’ foremost task is indeed that of coordinating
JO and pilot projects; each of these operations is grounded in an operational plan, drawn up
by the Executive Director of the Agency and including the necessary agreements with the
MS.64 The other tasks include assisting MS in the training of national border guards, and
assisting them in circumstances requiring increased technical and operational assistance at
external borders.65 The Agency is then charged with carrying out risk analyses and providing
consequential information to the EU and its MS.66 This task is particularly important as in
practice the operations planned and coordinated by the Agency are based on these risk

58

Consolidated version of the Treaty on the Functioning of the European Union (TFEU), OJ C 83/47, 30
March 2010.
59
TFEU, Art. 77.
60
See S. Leonard, The Creation of FRONTEX and the Politics of Institutionalisation in the EU External
Borders Policy, 5 JCER 371-388.
61
European Commission, Towards Integrated Management of the External Borders of the Member States of
the European Union, COM (2002) 233 final, 7 May 2002.
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analyses. 67 On the operational level, Frontex is also tasked with providing MS with the
necessary support in organizing joint return operations; it is also worth mentioning the
important addition, with the 2011 amendment to the Regulation, of a provision entrusting
the Agency with the composition of European Border Guard Teams (EBGT) to be deployed
in JO and pilot projects.68

2.2 Joint Operations

Planning and carrying out JO represents arguably the most important of Frontex’ tasks.69
According to article 3(1), Frontex “shall evaluate, approve and coordinate proposals for JO
and pilot projects made by Member States […]”. It is important to note that originally the
initiative for any JO had to be of one or more MS, as is clear from article 3(1), and the
Agency could only “launch initiatives” in that regard; after the amendments, however, the
new article 3(2) provides that the Agency “may itself initiate and carry out” such operations,
in agreement with the host MS. The intervention of the Agency may also be requested,
pursuant to article 8, by MS “facing specific and disproportionate pressures and confronted
with circumstances requiring increased technical and operational assistance” concerning
border control.70 In JO are deployed both local and guest border guards, conferred with
executive powers, which remain under the command and control of the host Member State
authority;71 exception is made as to disciplinary measures, which remain with the sending
state.72 Article 10 provides for this purpose:
“While performing their tasks and exercising their powers guest officers shall comply
with Union and international law, in accordance with fundamental rights, and the
national law of the host Member State […]. Guest officers may only perform tasks
and exercise powers under instructions from and, as a general rule, in the presence of
border guards of the host Member State”.73
Therefore, once deployed, the officers have to comply with the domestic law and the
67
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authorities of the host state.

3. The need for a legal framework for Frontex’ activities
The described JO involve a series of activities that are regulated by multiple, overlapping
regimes of international law. The law of the sea, refugee law, human rights law, conventional
and customary rules interact in the regulation of operations at sea, including interceptions of
vessels.74 This last aspect in particular causes serious concern: a series of measures, varying
from dissuasion or deterrence techniques from indiscriminate, collective push-back and
expulsion, represent the dynamic most frequently implemented by MS at their borders; such
practices are in some cases carried out in the territory of third countries and on the basis of
apposite agreements concluded between the relevant EU MS and one or more third
countries. 75 These practices appear to be also predominant in the context of Frontex-led
operations; these are consequently highly criticised in reason of the serious and widespread
reports of violations of human rights and of the principle of non-refoulement in particular.76
The situation is furthermore compounded by the circumstance that the prevention of arrivals
of migrants in the territory of EU MS appears to be the most prominent part of Frontex’
mission.77 In this light, the establishment of clear rules for the operations coordinated by
Frontex is clearly essential. Following the distinction between obligations binding Frontex
and the EU on one side and those binding MS, the next paragraphs will proceed as follows:
first, the legal framework of Frontex’ activities will be analysed, from its perspective as EU
Agency, bound as such to respect EU law. Secondly, the focus will be moved to the
perspective of the MS: when engaging in certain activities, they are also bound by the EU
legislation in the same way as Frontex. However, they are also bound by other obligations
74
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under international law, and some of them come into relevance in relation to the activities
coordinated by Frontex.

3.1 Frontex’ perspective

Serious concern was raised, in the aftermath of the establishment of Frontex, by the lack of
clarity over the rules governing its activities. As mentioned, although these activities
potentially extend to a large set of measures related to border management, this broad
mandate is not matched with a clear regulatory framework.78
As an Agency of the EU, Frontex is bound to respect the EU primary legislation, including
the Charter of Fundamental Rights.79 Furthermore, as its establishment is linked with border
checks and surveillance, Frontex must act in observance of the EU legislation on border
control, namely the SBC. Regrettably, however, the Frontex Regulation originally did not
contain any mention of the rules to be applied in the context of its operations. It was
originally conceived as a ‘technical’ actor, and therefore humanitarian concerns were
limited;80 the absence of any reference to human rights in the founding Regulation confirms
this consideration. This point was also raised in the European Council in the Stockholm
Program; the EC indeed requested the Commission to propose:
“[…] clear common operational procedures containing clear rules of engagement for
joint operations at sea, with due regard to ensuring protection for those in need who
travel in mixed flows, in accordance with international law”.81
This request was at least partially addressed: the 2011 amendments to the Regulation partly
remedied to the described legal uncertainty. Firstly, article 1 now explicitly states:
“The Agency shall fulfil its tasks in full compliance with the relevant Union law,
including the Charter of Fundamental Rights of the European Union, international
law, including the Convention Relating to the Status of Refugees of 28 July 1951
[…], obligations related to access to international protection, in particular the
principle of non-refoulement, and fundamental rights […].”
Moreover, the list of the Agency’s tasks is now followed by this paragraph (1a):
78
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“In accordance with Union and international law, no person shall be disembarked in,
or otherwise handed over to the authorities of, a country in contravention of the
principle of non-refoulement, or from which there is a risk of expulsion or return to
another country in contravention of that principle. […]”.
The inclusion of this article, reiterating the obligation of state parties not to expel, return or
push back in any manner whatsoever a refugee to a territory in which he or she would be at
risk of persecution, as article 33 of the Refugee Convention provides, is particularly
important. The provision protects indeed any refugee, including those not formally
recognized as such, since a person “does not become a refugee because of recognition, but is
recognized because he is a refugee”.82 Accordingly, it is clear the importance of recognizing
this safeguard to potential asylum seekers: persons that are intercepted anywhere, including in
the high sea, have to be given the opportunity to be identified and to express possible
protection needs. This means that the procedures of surveillance of sea borders and the
subsequent, related operations (for instance interception, diversion, disembarkation):
“[…] should not result in asylum-seekers and refugees being denied access to
international protection, or result in those in need of international protection being
returned, directly or indirectly, to the frontiers of territories where their life or
freedom would be threatened on account of a Convention ground, or where the
person has other grounds for protection based on international law”.83
By the same token, the SBC explicitly leaves the right of international protection unaffected
and recalls the duty of border guards to respect human rights.84
Amongst the elements introduced by the new Regulation is worth mentioning, as proof of a
growing awareness of what to some extent can be considered Frontex’ ‘human rights
problem’, the Fundamental Rights Strategy,85 as well as the addition of a provision foreseeing
the establishment of a Code of Conduct for operations coordinated by the Agency. The Code
of Conduct establishes a series of duties for all people participating in Frontex activities,
including that of reporting any violations of the Code itself86; this duty must be linked with
the provision in the Fundamental Rights Strategy according to which the Agency might, as a
last resort, terminate a JO “if the conditions guaranteeing the respect for fundamental rights
82
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are no longer met”.87

3.2 Member States’ obligations in relation to Frontex’ activities
3.2.1 Law of the sea

In the context of Frontex’ activities taking place at the maritime borders, the law of the sea is
certainly of great relevance. It would not be possible to expose a complete overview of all the
legal aspects that may furnish a legal basis for maritime operations coordinated by Frontex;
the analysis will be therefore restricted to the provisions more directly related to Frontex’
operational area, namely the duty to render assistance at sea. The issue of rescue at sea is
clearly of certain relevance, considering the high number of people losing their life in their
journey to Europe.88
As a premise, it is useful to recall that in the law of the sea different rules apply to activities
taking place at sea, depending on which maritime area is concerned. Consequently, different
laws may be applicable in the territorial sea of a third country and in that of a EU MS. It is
important to notice in this regard the inclusion in the 2011 Frontex Regulation of a
preambular paragraph leaving the rights or obligations of MS under, inter alia, UNCLOS,89
SOLAS90 and ICMSR91 Conventions unaffected.92 Indeed, there are a series of obligations
binding EU MS that come into relevance in this context. Furthermore, UNCLOS is also
binding on the EU.
Importantly, all states must comply with their duty to rescue at sea; this duty to render
assistance to whoever finds him/herself in danger or distress at sea is arguably a customary law
norm93 and was codified in UNCLOS, article 98. This obligation is further specified and
developed on a conventional level in the SOLAS and in the ICMSR Conventions; the latter
in particular established an international system regulating search and rescue operations,
pursuant to which every state is required to arrange search and rescue services.94
This duty is, pursuant to article 98 UNCLOS, owed to anybody found in danger or distress
at sea; furthermore, it includes the obligation to deliver the person(s) rescued to a place of
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safety.95
In sum, even if Frontex is not tasked with coordinating search and rescue operations, MS’
assets coordinated by the Agency remain nonetheless bound by their duty to rescue those in
danger at sea.96 Accordingly, the Frontex regulation, as mentioned, contains now several
references to the necessity to respect these duties.97

3.2.2 International Human Rights - International Refugee protection

There are a series of human rights that are engaged by border control measures; the right to
seek asylum and the prohibition of refoulement, already mentioned, are of primary
importance. The right to leave a country also comes into relevance.98 As it has been observed,
immigration control measures aimed at arbitrarily and indiscriminately preventing people
from leaving a country may constitute violation of such right;99 exceptions to the right are
possible, pursuant to 12(3) ICCPR, but should be interpreted restrictively.100 Furthermore, it
is fundamental to recall that all EU MS are also part of the ECHR. Therefore, as mentioned
in Chapter 1 paragraph 4.2, in every activity in which they engage, when they exercise
jurisdiction, they must honour their obligations under the Convention. On this note, the
ECHR case law on the application of the Convention outside the borders of the EU, and at
sea in particular, is of great relevance; in particular, the principle of the necessary respect of
the right to international protection in the context of maritime operations related to
immigration control was importantly clarified by the recent ECHR judgment Hirsi and
Others v. Italy.101 The case was brought to the Court by some Somali and Eritrean citizens
that were on board of one of the vessels intercepted and diverted back to Libya in the context
of the ‘push-backs policy’, carried out by Italian authorities in execution of bilateral
agreements concluded with Libya. The applicants alleged, inter alia, violations of the
prohibition of inhuman and degrading treatment (article 3 ECHR) and the prohibition of
collective expulsions (article 4 of Protocol 4 to the ECHR). The Court, having established
95
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that Italy was exercising extraterritorial jurisdiction -by exercising continuous de jure and de
facto control over the applicants during the operation- 102 found Italy responsible for the
violations alleged. The consequence of exercising jurisdiction is, pursuant to art. 1 ECHR,
that the state in question must guarantee and secure the rights of the Convention; these
include the right not to be returned to a territory where an individual risks being subjected to
inhuman and degrading treatment, the right to an effective remedy and the right not to be
collective expelled (i.e. the right not to be expelled without a proper assessment of the
individual situation). The lack of an explicit reference to the Agency in the judgment does
not detract from its relevance for Frontex’ activities -especially since some of the push-backs
operations overall condemned by the Court were, according to Human Rights Watch,
coordinated by Frontex. 103 In particular, as the role of Frontex is primarily that of
coordinator of the action of MS in border control activities, and MS have to respect certain
guarantees in that context, it necessarily follows that also Frontex needs to ensure that such
guarantees are in practice respected in the course of these operations. From the opposite
perspective, MS that are bound by certain rules of international law have to comply with
those rules, even when acting together with other states in JO, and even when these
operations are coordinated by an Agency of an IO that they are part of.

Conclusion
This second chapter has concisely presented Frontex, by describing its legal basis and
mandate, as well as its tasks. The focus has been in particular put on the rules governing the
deployment and coordination of JO. These JO indeed represent on one hand the most
important of Frontex’ activities; on the other hand, they also raise serious concern in relation
to the negative impact that they have on the human rights of the individuals affected by
border control measures. In this situation, it is crucial to clearly identify the legal framework
governing these border control activities. In light of the complex interaction between the EU
and its MS in this field, an attempt has been made to spell out such legal framework; this has
been divided in two parts, following a distinction between the rules binding the EU -and
therefore Frontex- on one side, and EU MS on the other, as this might acquire relevance for
the purposes of responsibility. The conclusion of this analysis is that the fundamental norms
at stake, especially those related to the prohibition of refoulement and the duty to rescue at
sea, have to be respected by Frontex as well as the EU MS.
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CHAPTER 3
THE RESPONSIBILITY OF THE EU FOR HUMAN
RIGHTS VIOLATIONS AT EUROPE’S BORDERS

Introduction
This third and final chapter will address the question whether and on which basis Frontex -or
the EU- could incur responsibility under international law for violations of human rights
occurring during Frontex-led operations. For this purpose, first a preliminary point will be
addressed: whose responsibility is at stake: that of Frontex or the EU? Once clarified this
element, the analysis will focus on the application of the ARIO provisions that appear more
suitable for the case at hand, in order to check whether the organization at issue may incur
responsibility under international law for the described wrongful conduct. After drawing
some conclusions from this analysis, the chapter will then be concluded with an overview of
the situation of possible remedies for victims of human rights violations of which the EU
could be found to be responsible.

1. Frontex’ responsibility?
It is important to state as a premise that the purpose of this thesis is not to question the
responsibility of a given state for wrongful acts committed during border control activities,
where attributable to it. Indeed, a state will incur responsibility for violations of human rights
suffered by individuals subject to its jurisdiction, 104 including during control measures
conducted at sea.105 The aim is instead to assess whether, and on which basis, Frontex -or the
EU- could bear responsibility for the same or an analogous conduct, in light of the role that it
plays in that context. In other words, the question is whether entities other than -or in
addition to- a state engaged in a joint border control venture can also incur responsibility.
Two possible scenarios could arise, in alternative to a situation of exclusive responsibility of a
state. The first would arise pursuant to the attribution to Frontex or the EU of the wrongful
conduct committed by a state; in this case it would be the organization, and not the state,
responsible for the wrongful act. A second possibility that could be envisaged is that of
responsibility of both the organization and the state, for the same or for a connected conduct.
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This possibility, envisaged in ARIO,106 is an attractive solution to the problems arising when
it is not completely clear who, between two or more entities, bears responsibility for a certain
obligation.107 This type of joint responsibility may arise from dual attribution of the conduct
to a state and an IO.108 Indeed it could be envisaged that the same conduct of human rights
violations be attributed to both Frontex and the MS involved in the same operation. This
would lead to dual attribution and thus joint responsibility. However, joint responsibility
does not necessarily derive from dual attribution. 109 An example is that of the mixed
agreements concluded by the EU together with its MS, when such agreements do not provide
for the apportionment of the responsibility between the two.110 A comparable situation will
arise with the EU accession to the ECHR.111
In sum, the essential question to address is whether there is a sound legal basis on which
Frontex or the EU could be held responsible for violations of human rights, in light of what is
stated above.

1.2 Frontex or the EU?
So far, a fundamental point has been left aside: is Frontex an IO?112 Indeed, the rules on
responsibility outlined apply to IOs as defined by art. 2a ARIO;113 therefore, in order to find
Frontex responsible for any breach under international law, it must first be ascertained that it
fulfils this definition. Although it could be satisfied that Frontex is established under
international law, being set up by a legislative act of an IO, the main issue is assessing its ILP.
The relevant provision in the Frontex Regulation does not specify the extent of its legal
personality114; while it clearly emphasizes the capacity of the Agency to act on the national
plane, it does not explicitly exclude international personality. Therefore one could argue that
Frontex must be able to act on the international plane, since it can conclude working
106
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arrangements with Union Agencies and bodies and third countries.115 This conclusion could
however be rejected on the basis that generally these instruments are expressly not qualified as
international treaties; although the designation of an agreement made by its authors is not the
only relevant element to consider,116 the intention not to bind the EU on the international
plane must be given due account.117 Thus, if any ILP could be recognized in Frontex, this
would be at most limited to the treaty-making capacity necessary to conclude headquarters
agreements.118 Although its founding regulation endows Frontex with legal personality and
liability for damages,119 this is not sufficient to consider it as an autonomous international
legal subject.
If Frontex is not an IO having ILP, then the question becomes: is Frontex an organ or agent
of the EU? This element is crucial since, according to a widely accepted rule, reflected in
article 6 ARIO, acts of organs or agent of an IO entail the latter’s responsibility. 120 To
consider Frontex as an organ or agent of the EU does not present particular problems, being
Frontex part of the EU machinery. Article 2 ARIO defines an organ of an IO as “any person
or entity which has that status in accordance with the rules of the organization”121 and ‘agent’
as:
“[…] official or other person or entity, other than an organ, who is charged by the
organization with carrying out, or helping to carry out, one of its functions, and thus
through whom the organization acts”.122
It will be sufficient that Frontex satisfies any of the two definitions, since both the conduct of
organs and that of agents are attributed to the IO.123 For the definition of organs, one must
refer to the ‘rules of the organization’. As to the EU, it must be noted that it acts through a
variety of organs:124 primarily through its institutions,125 but also through a series of “bodies,
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offices and agencies”,126 that can all be considered as organs of the EU for international law
purposes.127 As to agencies, they are essentially executive actors,128 assisting the Commission
and the Council in the implementation of EU policies.129 For all these reasons, Frontex can
be considered as an organ, or at least an agent through which the EU acts. Following this
path, any conduct of Frontex (or of an agent charged by Frontex to carry out one of its
functions)130 that is found to be in breach of an international obligation binding Frontex and
the EU would lead to responsibility of the EU. Having clarified this preliminary issue, it is
now possible to address from a theoretical perspective the responsibility of the EU for
violations of human rights occurring in the context of Frontex-led operations. According to
the law of responsibility of IOs as reflected in the ARIO, responsibility of an IO may arise in
two possible ways: either for attribution of a wrongful conduct to the IO, or through a
mechanism by which the IO incurs responsibility in connection with a wrongful act of a MS
or other IO.131 The two scenarios will be explored.

2. Attribution of the conduct held the border guards deployed

The first point of this analysis is whether, subject to what conditions and to what extent the
conduct of EU MS border guards132 could be attributed to the EU through Frontex, as
explained above. The conduct referred to can be defined as the indiscriminate pushbacks of
migrants.133 Attribution of the conduct to an IO is regulated in ARIO articles 6-9. Therefore
it will be first assessed if applying those rules the described conduct may be attributed to the
EU.
2.1 Attribution under article 6

According to the rule reflected in ARIO article 6, the conduct of organs and agents of an IO
126
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is attributed to the organization. The question to answer in this perspective is whether the
conduct was carried out by Frontex officers, part of the Agency staff. On this point, it must
be noted that in Frontex-coordinated operations many states are typically involved in the
joint patrols134. For instance, according to one report referring to Joint Operation Poseidon,
carried out at the Greek sea borders:
“ […] in addition to the coastguard and border guards of the country hosting the
Frontex operation, participants include guest officers from EU Member States,
Frontex officers and observer officers from non-EU member states”.135
JO are indeed generally characterized by the presence of this variety of officers. Therefore, in
consideration of the secrecy surrounding the practical conduct of the operations, 136 it is
usually not possible to say with certainty whether or in which specific operations Frontex
officers are effectively involved and what measures they actually take. The lack of
transparency is indeed particularly worrying as it prevents the exercise of ex-post
accountability on the Agency’s activities. 137 If, however, there were proof that a Frontex
officer had carried out the described wrongful conduct, this would be attributed to the EU,
pursuant to article 6 ARIO.

2.2 Attribution under article 7

Another aspect under which to consider the responsibility of the EU is addressed in article 7
ARIO. Pursuant to this provision, the conduct of an organ of a state or an IO that is placed at
the disposal of an organization is attributed to the latter, insofar it exercises effective control
over that conduct. Applying this rule to the present case, it must be assessed if the described
conduct of the border guards of the EU MS deployed in JO can be attributed to the EU. As
to the first two elements necessary for such finding, the issue is not problematic. Indeed, it
can be easily ascertained that the MS border guards are organs of the relative states: they are
public officials entrusted with the authority to perform the tasks related to the management
of external borders of the EU.138 Furthermore, they are placed at the disposal of the EU, since
the EU acts through Frontex in coordinating the efforts of EU MS in the management of the
134
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external borders; EU MS put at the Agency’s disposal a certain number of national border
guards, as agreed between that MS and the Agency for the deployment of JO. Therefore, the
crucial element to assess is whether the EU, through Frontex, has effective control over the
border guards deployed in JO. In this regard, it must be firstly noted that the Frontex
Regulation seems to lead to a negative finding in this sense, insofar it provides that border
guards deployed in JO can only exercise powers “under instructions from and, as a general
rule, in the presence of border guards of the host Member State”; this is confirmed by the
circumstance that the operational plan on which the operation is based should include:
“[…] command and control provisions, including the names and ranks of the host
Member State’s border guards responsible for cooperating with the teams, in
particular those of the border guards who are in command of the teams during the
period of deployment”.139
On the other hand, the effective control has to be exercised ‘over the specific conduct’;140 this
suggest that the provisions mentioned above would not necessarily prevent the ascertainment
of effective control, where the factual circumstances and particular context indicate
otherwise;141 effective control could be found, for instance, if it was proved that the MS
guards acted under the instruction of Frontex.142 The elements available in the present case,
however, do not permit to make such assumption. This situation could significantly change,
however, if the EBGT were exclusively deployed and tasked with border control. In that case
indeed, proving the exercise of effective control by Frontex would be an easier task.
Considering the importance of the operational plans, on the basis of which JOs are launched
and coordinated, one could be tempted to see in Frontex the source of that “ultimate
authority and control” that could bring to attribution of the conduct, and thus responsibility.
This was indeed the test employed by the ECtHR in Behrami and Saramati to conclude that
the conduct of France and Norway was neither attributable to NATO nor to its MS, but
instead to the UN which authorized their presence.143 However, it would not be advisable to
rely on this judgment, widely criticized on the basis that for the purpose of effective control,
139
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operational control seems “more significant than ultimate control”.144 Indeed, the ECtHR
appears to have changed its approach over the issue of attribution of conduct in the
subsequent Al-Jedda decision, which correctly resorted to the ‘effective control’ test, endorsed
by the ILC. 145 In that case the Court also recognized the possibility to have dual attribution,
to both an organization and troops-contributing MS.146 In this context is also important to
cite the judgment of a Dutch court in the Srebrenica case, involving the failure of the Dutch
peacekeeping forces to protect the victims of the Srebrenica massacre in 1995. In 2012, a
Dutch court found that the conduct at issue was in fact attributable to The Netherlands
under international law, irrespective of whether it was also attributable to the UN. 147
Importantly, it reached this conclusion by applying the ‘effective control’ test. Two years
later, the Hague District Court, in its 2014 judgment,148 adopted the same reasoning and
thus reached the same conclusion, finding the Dutch state responsible for the death of 300 of
the victims of the Srebrenica massacre. Here as well, the Court expressly referred to the
notion of ‘effective control’ and ARIO Article 7.149

3. Responsibility of the EU in connection with the act of MS

Although at the current stage and with the available information it is problematic to attribute
to the EU the wrongful conduct held by MS border guards in the control of the external
borders, the responsibility of the EU may nevertheless be ascertained otherwise. Another
important aspect to consider is for instance whether, or to what extent, the EU can be
responsible for its own conduct, carried out through Frontex, in the context of the described
violations. Hypotheses of this sort are dealt with in ARIO in the section dedicated to the
responsibility of IOs “in connection with acts of states or another IO”. It is important to note
that these rules concern attribution of responsibility, not attribution of conduct.150

3.1 Aid and assistance

A realistic scenario in relation to the case at hand is that of responsibility of the EU for aid
144

ILC ARIO, Commentary on art. 7, para. 10.
F. Messineo, Things could only get better: Al-Jedda beyond Behrami, 50 Mil. Law and the Law of War Rev.
321 at 335 (2011).
146
Id.
147
Mustafic et al. v. the Netherlands, LJN: BR0132, n. 200.020.173/01, 5 July 2011. See Messineo, supra note
145, infra.
148
Mothers of Srebrenica v. The State of The Netherlands and the United Nations, The Hague District Court,
Judgment of July 16th 2014; consulted at http://goo.gl/sDLM5b.
149
Id., para. 4.33.
150
P. Palchetti, The allocation of responsibility for internationally wrongful acts committed in the course of
multinational operations, 95 IRRC 727 at 739 (2013).
145

29

and assistance to a MS, through Frontex, in the commission of wrongful act. The conditions
for this responsibility to arise are that the organization does that with knowledge, and that the
act would be wrongful if committed by the organization. As to the nature of the contribution,
the organization must have intended to facilitate the occurrence of the conduct;151 moreover,
it is required that the wrongful conduct is actually committed and that the aid or assistance
from the IO has contributed “significantly” to the commission of the act.152 As to the element
of knowledge, it must be firstly recalled that JO are planned on the basis of the risk analyses
conducted by Frontex; even more importantly, all persons participating in its activities have
the duty to report violations of the Code of Conduct and therefore also human rights
violations. 153 Furthermore, the migration control practices carried out by the MS that
Frontex decides to support and coordinate with JO are well-known, as are the violations of
human rights and of the principle of non-refoulement that regularly occur. Therefore, the
element of knowledge cannot be reasonably doubted.154 Frontex provides training to national
border guards, collects or acquires technical equipment to be deployed in JOs, and in the
fulfilment of its primary task deploys border guards sent by other MS, coordinating their
efforts in JO: all actions that provide significant support to the MS conducting border
control. As to the condition that the act would be wrongful if committed by the organization,
as outlined in chapter 2, para. 3.1, Frontex is bound to respect human rights and the
principle of non-refoulement in particular. Therefore, when the conduct of a MS held in the
context of a Frontex-led operation is found in violation of such obligations, it could be
envisaged a responsibility of the EU for aiding and assisting that MS.

3.2 Circumvention of international obligations

As mentioned in chapter 1, pursuant to article 17, an organization will incur responsibility
when it adopts a decision binding its MS or another IO to commit an IWA or authorizes
them to the same effect. The purpose of this provision is to address situations in which an IO
is prevented from a certain act because bound by a certain obligation, and circumvents this
obligation by obliging its member to perform that act.155 Caution in the application of this
rule is advisable, since it reflects more a progressive development of the law than its
codification.156 Nevertheless, it could be in theory possible to identify such scenario here:
151
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Frontex is bound by the principle of non-refoulement157 and therefore it could not commit
itself acts resulting in violation of the principle. As to the binding decision, this could be
perhaps recognized in operational plan, on the basis of which JOs are carried out, which is
drawn up by Frontex’ Executive Director. MS involved in Frontex-coordinated operations
have to comply with this operational plan;158 it is therefore binding, as the ECJ has implicitly
confirmed.159 Thus, one might argue that, were proved that this plan contains instructions in
contravention of the organization’s obligation (for instance: instructions as to interception,
diversion and disembarkation without the necessary human rights guarantees) the
responsibility of the EU may arise, following the rationale of article 17. On the other hand, to
safely reach this conclusion, one should first have a clear understanding of the legal nature of
the operational plan. The extent to which it can be considered a binding decision of the
organization is however not clear: the plan also includes the necessary agreements with the
MS involved in the operations, and therefore to some extent also MS can be seen as
participating to the formation of the plan. This sheds some doubt on the conclusion that the
plan can be considered as the binding decision required by article 17.

4. Responsibility: conclusion
The analysis carried out above shows that the EU could in theory incur responsibility for
violations of human rights committed in the context of Frontex-led JO. In particular, by
looking at the rules outlined in ARIO, responsibility for aid and assistance to MS in the
commission of a violation could easily be established. On a more general note, it can be
reasonably argued that Frontex has the duty to ensure respect for the obligations relative to
the protection of human rights and rescue at sea in the context of the operations it
coordinates;160 this is clearly established in its Regulation. Moreover, the prominent role of
Frontex in evaluating, approving and coordinating proposal for such operations cannot be
ignored: responsibility of the EU should be recognized proportionally. 161 This,
notwithstanding that the Regulation indicates an exclusive command of the host state over
the vessels deployed in JO: this element certainly represents an important indicator that MS
will bear responsibility for violations occurred in the context of these operations, but it does
not detract from the previous conclusion. This argument can be proposed even more
157
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powerfully with reference to JO that are carried out by Frontex on its own decision and
initiative. Indeed, notwithstanding EU MS responsibility for their own acts, Frontex is not
relieved “of its responsibilities as the coordinator and it remains fully accountable for all
actions and decisions under its mandate”. 162 For instance, Frontex should bear the
responsibility for not terminating an operation when there is evidence of violations of human
rights.163More broadly speaking, responsibility should also be reconciled with competence; on
this point it must be noted that, in the process of its expansion of the EU, a not insignificant
transfer of competence has been realized from MS to the EU, also in the field of border
control.164 Consequently, it is reasonable to argue that responsibility of the EU, alongside
that of MS, should also be recognized under this perspective.165
In sum, the obligations to respect fundamental rights in border control activities are clearly
binding on all the entities involved in these operations; therefore, all of those entities should
bear responsibility for their violations where appropriate. In particular, where the
responsibility of the EU is ascertained as arising from aid and assistance to MS (or otherwise),
joint responsibility of the EU and the MS involved could be established.166 As indicated in
paragraph 1, this is a viable option when the conduct of two entities is closely intertwined
and therefore it is particularly complex to apportion responsibility between them for the
violations committed.167 This is exactly the situation arising from the carrying out of Frontex
JO, as also underlined by the European Ombudsman168.
As to MS, we should recall the Bosphorus judgment; in that case the ECHR found that states
are not absolved from complying with the Convention by the circumstance that their action
is imposed by a binding act of the EU.169 In the same way, here the transfer of competence
does not excuse MS from respect of the Convention rights. Especially after the Hirsi
judgment, states cannot be exculpated from inobservances of their obligations stemming from
the ECHR, whether either acting alone or in joint ventures with other states, including in the
context of Frontex operations. Furthermore, the recurrent reports of violations could perhaps
rebut the presumption of ‘equivalent protection’ that represents the condition for the ECtHR
not to assess respect of human rights at the EU level.170
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5. Remedies?
Starting from the premise that violations of human rights may and do occur in the context of
JO carried out by Frontex, the issue arises of what possible remedies could victims resort to.
On this point, it must be noted that pursuant to the amended Frontex Regulation, the
Agency should put in place an effective mechanism to monitor respect for fundamental rights
in all its activities. 171 However, at the current stage the Fundamental Rights Strategy is
limited to monitoring and reporting human rights violations. There is no possibility of
complaint mechanism through which Frontex can be confronted with individual claims of
people that believe that their rights have been infringed in the course of Frontex’ activities.172
This, however, would be the best way to deal with complaints about violations of
fundamental rights during Frontex-led operations, according to the Ombudsman.173
At the current stage, it is not possible to bring a claim to the ECtHR for a breach of the
Convention committed by the EU. However, in the future this possibility may become
concrete. If -or when- this will happen, in the event of a claim brought to the Court by an
alleged victim of violations of human rights committed in the context of Frontex-led
operations, the hypothesis of establishing the responsibility of the EU for Frontex’ conduct
would be realistic. The Court could for this purpose refer to the ARIO, as it did elsewhere,174
as guidelines for the ascertainment of responsibility. This would probably represent the most
powerful and effective remedy for victims.
As judicial remedies to hold IOs accountable for human rights violations lack on the
international level, possible victims are at left with domestic remedies; indeed, domestic
courts of the MS of the EU are the primary fora for the enforcement of EU law.175 This
includes the Charter of Fundamental Rights, which is addressed “to the institutions and
bodies of the Union”,176 including EU Agencies. Therefore, it is by hypothesis conceivable
that an individual would bring a claim before the judicial authorities of a MS responsible for
human rights violations in execution of a Frontex operational plan.177 In this case, where
appropriate, the EU’s responsibility could also be also asserted as indicated.
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Conclusion
This chapter has showed the product of the interaction between the rules of international law
on responsibility of IOs and the specific rules laid down for the functioning of Frontex, the
Agency for the management of operational cooperation at the external borders of the EU.
This analysis started from the premise that formally the host MS holds command and control
of the vessels deployed in a given operation, and therefore will normally bear responsibility
for violations arising therefrom;178 nevertheless, it showed that, although Frontex presents
itself as a mere coordinator of the action of MS in border control, the reality is less simple
than it is depicted. In particular, by application of the ARIO rules it is possible to define and
highlight (at least to a certain extent and on a theoretical level, in consideration of the lack of
sufficient information) the legal basis on which also the EU could be held responsible for
wrongful acts committed in that context. For instance, it would be relatively easy for a court
or tribunal, endowed with the necessary jurisdiction, to find the EU liable for aid or
assistance to a MS in the violation of the principle of non-refoulement committed during a
Frontex-led operation. More difficult seems at the present stage to find that the EU should
bear responsibility because it exercises effective control on other MS involved. However, it is
worth repeating that any conclusion reached here as to the responsibility of the EU can only
be hypothetical, given the lack of information as to what happens in practice in the course of
Frontex-led JO. This is particularly true in reference to the effective power and control
exercised by Frontex officers. In sum, some arguments can be made in support of the
conclusion that, where appropriate in light of the factual circumstances, the EU could also
bear responsibility for human rights violations at its external borders. However, the lack of
available effective remedies remains a matter of serious concern, leaving individuals powerless
to effectively react to violations suffered.
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GENERAL CONCLUSION

The declared purpose of this thesis was to ascertain whether there is a sound legal basis on
which the EU could be held responsible for human rights violations that occur in the context,
or are directly caused by, EU MS border control activities coordinated by Frontex. It is
however important to reiterate that the enquiry carried out did not aim to put into question
the responsibility of the relevant MS under international law for wrongful conduct
attributable to them. Instead, the aim was to apply some of the general rules on international
responsibility, adopted by the ILC in its work on responsibility of IOs, to Frontex, a EU
Agency tasked with the coordination of border control measures taken by EU MS. The
operation was a complex one, mainly in reason of the peculiarities stemming from the nature
of the EU as an IO; its advanced integration and broad field of competence vis-à-vis its MS
are amongst the factors deeply impacting on the relation between the organization and its MS
as well as the organization and the sphere of general international law. Nevertheless, in reason
of the underlying “unity within diversity”179 of IOs, the task proved to be not impossible;
this, notwithstanding the fact that the necessarily limited scope of this thesis did not allow for
an adequate disquisition on the nature of Frontex as Agency of the EU, from the perspective
of the balance of power between institutions and MS of the EU. Indeed, the aim of this thesis
was limited to the international law perspective.
In order to reach its purpose, this thesis has developed through three preliminary steps: first,
it has outlined the basic notions related to the nature of IOs and their responsibility under
international law. Secondly, it has laid down the parameters necessary to weight Frontex’ role
in the context of the operations it coordinates, with particular reference to the role of MS in
the context of these operations and the legal framework regulating them. Thirdly, and
conclusively, the rules on responsibility of IOs that appeared more suitable to the described
situation were applied to Frontex (rectius: the EU) in order to ascertain whether the latter
could be held responsible under international law for human rights violations. The outcome
of this analysis is that, notwithstanding the narrative that sees Frontex as mere coordinator of
states’ actions, the Agency plays in fact a prominent role; this role, under some conditions,
could well entail the responsibility of the EU under international law. However, in drawing
conclusions on this point, one is inescapably hampered by the lack of transparency
surrounding Frontex’ activities: this is indeed a great obstacle to any ascertainment of
responsibility of the EU, and constitutes a serious concern in itself, preventing also an
effective political accountability of Frontex’ activities. In light of this lack of clear
information, the analysis carried out could necessarily only be theoretical. Nevertheless, it is
submitted that there is still value in drawing such hypothetical conclusions, as this may
ultimately affect in a positive way compliance with human rights at Europe’s borders. Indeed,
a blurred demarcation of responsibility between the entities taking part in border control
operations is detrimental for the situation of individuals involved in these operations. In light
179
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of this, the establishment of clear rules on responsibility has the potential to bring a positive
change this situation: indeed, when the rules on responsibility are clear, all the entities
involved in a given joint operation are incentivised to increase their effort in ensuring
compliance with their obligations.
In conclusion, as long as Frontex’ mandate will remain as it currently stands, this process of
clarification of rules and responsibilities is necessary to respect the rule of law, one of the
fundamental values on which the European Union takes pride in being founded on.
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